THE EXPORT ADMINISTRATION ACT:
THE CASE FOR ITS RENEWAL

TUESDAY, JUNE 12, 2001

HOUSE OF REPRESENTATIVES,
COMMITTEE ON INTERNATIONAL RELATIONS,
Washington, DC.

The Committee met, pursuant to call, at 2:30 p.m. in Room 2172,
Rayburn House Office Building, Hon. Henry J. Hyde (Chairman of
the Committee) presiding.

Chairman HYDE. The Committee will come to order.

We are very pleased to welcome our two panels of very distin-
guished witnesses before our Committee this afternoon in the sec-
ond in a series of hearings on the Export Administration Act and
our nation’s export control system.

We will ask each of our witnesses to make brief opening remarks
on the strengths and weaknesses of our current system and on the
need to bring it in line with the challenges facing us in the new
century.

We would welcome any comments they might have on the case
for the reauthorization of the act, taking into account its impor-
tance to our economic well being and national security interests.

Protecting these interests should, in my view, not take a back
seat to ensuring that our companies remain competitive in the
global marketplace.

In our last hearing on May 23, we discussed the role that the
multilateral export control system played in helping to slow the
pace of military modernization in the former Soviet Union. Today’s
more diffuse security challenges dictate that we put such a system
back in place.

Not only do we face a growing proliferation threat from countries
on our terrorism list, such as Iran, Iraq, Libya and North Korea,
but we also confront a resurgent China—a country whose market-
place attracts our high-tech companies and whose military build-up
concerns our defense planners.

In short, we face the twin challenges of upgrading our new multi-
lateral export framework—the Wassenaar Arrangement—to keep
dangerous weapons and technologies out of the hands of so-called
rogue and pariah states and of ensuring that effective controls are
in place to confront a growing technology transfer risk inherent in
our commercial and economic relationship with China.

Some would point out that other key members of the new Ar-
rangement, including our key trading European and Asian trading
competitors, do not share our assessment of the transfer risk to
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this country and consequently maintain far less restrictive export
controls.

Does this mean that we should be no less active in pursuing new
or modified multilateral export controls efforts to slow the spread
of dual-use technologies and goods to China and other potential ad-
versaries?

Or for that matter, should we be any less insistent that this Ad-
ministration pursue a more rigorous license review process for this
market where, I am told, the same manufacturing plant often con-
taing assembly lines that produce both civilian and military prod-
ucts?

In our first and second panels this afternoon, we are privileged
to have a number of experts who have tried to answer these dif-
ficult questions. While their responses might not be the same, we
can surely benefit from their insights and experience in defining
our multi-faceted relationship with China.

I am particularly pleased to welcome Senators Phil Gramm, Fred
Thompson and Congressman Cox before our Committee. They are
three Members who, of course, need no introduction to the export
control debate and to the potential foreign policy and security chal-
lenges in our evolving relationship with Beijing.

As the chair of the former Select Committee on U.S. National Se-
curity and Military/Commercial Concerns with the People’s Repub-
lic of China, Chris Cox has testified on numerous occasions on the
Chinese technology acquisition program and on the fact that it has
multiple civilian and military uses, including in the dual-use area.
I might add that he has strongly argued that the EAA and current
export control system should be reauthorized.

Chris Cox is the Chairman of the House Policy Committee and
is a Member of the Committees on Energy and Commerce and on
Financial Services. He is the highest ranking Californian in Con-
gress and is the only Californian in the elected leadership of the
House. On April 24, he released the Report of the Study Group on
Enhancing Multilateral Export Controls that proposed a sweeping
reform of export controls.

Fred Thompson, in his capacity as the former Chairman of the
Senate Governmental Affairs Committee, has held countless hear-
ings and meetings on these same vitally important issues and he
has been an eloquent voice in the long-standing Senate debate on
the EAA and on the pending reform legislation, S. 149.

In addition to being the ranking Republican on the Govern-
mental Affairs Committee, Senator Thompson serves as a Member
of the Senate Committee on Finance and the Senate Select Com-
mittee on Intelligence and the National Security Working Group.
He has appeared in 18 motion pictures and is the author of the
Watergate memoir, At That Point in Time. His insights and views
are most welcome.

Senator Phil Gramm is currently serving his third term and is
the Ranking Member of the Banking Committee.

His legislative accomplishments include landmarks bills modern-
izing the banking, insurance and securities laws in the Gramm-
Leach Act; reducing Federal spending and mandating the Reagan
tax cut in the Gramm-Latta legislation; and imposing the first
binding spending constraints on Congress in the Gramm-Rudman



3

Act. Of course, he continues to play a crucial role in shaping the
debate on the EAA, on S. 149, the “Export Administration Act of
2001” and the future of our export control system.

Before turning to our witnesses, I would ask if the Ranking
Member, Mr. Lantos, has a statement.

Mr. LANTOS. Just a word or two. [Inaudible.]

Chairman HYDE. Thank you Mr. Lantos.

Mr. Gramm.

[The prepared statement of Chairman Hyde follows:]

PREPARED STATEMENT OF THE HONORABLE HENRY J. HYDE, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF ILLINOIS, AND CHAIRMAN, COMMITTEE ON INTER-
NATIONAL RELATIONS

We are very pleased to welcome our two panels of very distinguished witnesses
before our Committee this afternoon in the second in a series of hearings on the
Export Administration Act and our nation’s export control system.

We will ask each of our witnesses to make brief opening remarks on the strengths
and weaknesses of our current system and on the need to bring it in line with the
challenges facing us in the new century.

We would welcome any comments they might have on the case for the reauthor-
ization of this Act, taking into account its importance to our economic well being
and national security interests.

Protecting these interests should, in my view, not take a back seat to ensuring
that our companies remain competitive in the global marketplace.

In our last hearing on May 23, we discussed the role that the multilateral export
control system played in helping to slow the pace of military modernization in the
former Soviet Union. Today’s more diffuse security challenges dictate that we put
such a system back in place.

Not only do we face a growing proliferation threat from countries on our terrorism
list, such as Iran, Iraq, Libya and North Korea, but we also confront a resurgent
China—a country whose marketplace attracts our high-tech companies and whose
military build-up concerns our defense planners.

In short, we face the twin challenges of upgrading our new multilateral export
framework—the Wassenaar Arrangement—to keep dangerous weapons and tech-
nologies out of the hands of so-called rogue and pariah states and of ensuring that
effective controls are in place to confront a growing technology transfer risk inher-
ent in our commercial and economic relationship with China.

Some would point out that other key members of the new Arrangement, including
our key trading European and Asian trading competitors, do not share our assess-
ment of the transfer risk to this country and consequently maintain far less restric-
tive export controls.

Does this mean that we should be no less active in pursuing new or modified mul-
tilateral export controls efforts to slow the spread of dual-use technologies and goods
to China and other potential adversaries?

Or for that matter, should we be any less insistent that this Administration pur-
sue a more rigorous license review process for this market where, I am told, the
same manufacturing plant often contains assembly lines that produce both civilian
and military products?

In our first and second panels this afternoon, we are privileged to have a number
of experts who have tried to answer these difficult questions. While their responses
might not be the same, we can surely benefit from their insights and experience in
defining our multi-faceted relationship with China.

I am particularly pleased to welcome Senators Phil Gramm, Fred Thompson and
Congressman Cox before our Committee. They are three members who, of course,
need no introduction to the export control debate and to the potential foreign policy
and security challenges in our evolving relationship with Beijing.

As the chair of the former Select Committee on U.S. National Security and Mili-
tary/Commercial Concerns with the People’s Republic of China, Chris Cox has testi-
fied on numerous occasions on the Chinese technology acquisition program and on
the fact that it has multiple civilian and military uses, including in the dual-use
area. I might add that he has strongly argued that the EAA and current export con-
trol system should be reauthorized.

Chris Cox is the Chairman of the House Policy Committee and is a member of
the Committees on Energy and Commerce and on Financial Services. He is the
highest ranking Californian in Congress and is the only Californian in the elected
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leadership of the House. On April 24, he released the Report of the Study Group
on Enhancing Multilateral Export Controls that proposed a sweeping reform of ex-
port controls.

Fred Thompson, in his capacity as the former Chairman of the Senate Govern-
mental Affairs Committee, has held countless hearings and meetings on these same
vitally important issues and he has been an eloquent voice in the long-standing Sen-
ate debate on the EAA and on the pending reform legislation, S. 149.

In addition to being the ranking Republican on the Governmental Affairs Com-
mittee, Senator Thompson serves as a member of the Senate Committee on Finance
and the Senate Select Committee on Intelligence and the National Security Working
Group. He has apt Afimlbon thmotion pictures and is the author of the Watergate
memoir At That Point in Time. His insights and views arehmost welcome.

Senator Phil Gramm is currently serving his third term and is the ranking mem-
ber of the Banking Committee.

His legislative accomplishments include landmarks bills modernizing the banking,
insurance and securities laws in the Gramm-Leach Act; reducing federal spending
and mandating the Reagan tax cut in the Gramm-Latta legislation; and imposing
the first binding spending constraints on Congress in the Gramm-Rudman Act. Of
course, he continues to play a crucial role in shaping the debate on the EAA, on
S. 149, the “Export Administration Act of 2001” and the future of our export control
system.

Before turning to our witnesses, I would ask if the Ranking Member, Mr. Lantos,
has a statement.

STATEMENT OF THE HONORABLE PHIL GRAMM, A U.S.
SENATOR FROM THE STATE OF TEXAS

Mr. GRaMM. Mr. Chairman and Congressman Lantos, it is a
great privilege for me to be here today.

In considering export controls, America has tried to pursue two
objectives simultaneously that to some degree arehcomplimentary,
but to some degree they arehin conflict. We want to dominate the
in terms of high-tech production and technology. We want to be the
world’s science leader. We want to develop the technologies that
will both carry the future of economic production and maintain our
position as the world’s greatest power. And to do those things, we
want to produce and sell high-tech items on the world market.

On the other hand, as the world’s only superpower, as a nation
that depends on high-technology as anhintegral part of its national
security commitment, we want to protect those items that have a
substantial impact potentially on our national security, and protect
those items where our actions might actually prevent would-be hos-
tile nations from acquiring and potentially using that technology
against us.

The Export Administration Act is our effort to try to bring to-
gether those competing goals. We have written a bill in the Senate
Banking Committee, which has exclusive jurisdiction in this area,
twice—basically the same bill. At the end of the last Congress, we
reported a bill unanimously. In this Congress, we reported a bill,
19 in favor, 1 in opposition.

Our bill is a substantial improvement over current law. I believe
it is superior in every way. And the place where it’s superiority is
most evident is in the underlying logic of the bill. We recognized
that where technology is generally available, where you can gohinto
the Radio Shack and buy it, where it is readily available from nu-
merous competing sources on the world market, that while we
might wish that that technology were not available, while we might
wish that it could be kept out of some hands, the reality is that
it can’t.
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We currently have a system which, when it was in full operation
prior to expiring, approved 99.4 percent of the applications that
were submitted. I would submit to you, Mr. Chairman and Mem-
bers of the Committee, that a process that approves 99.4 percent
of applications is not a process that is being very selective about
the applications that it reviews.

We listened to numerous people and commissions. We studied
and had hearings related to the Cox Commission report. We em-
ployed both the people that were involved and the findings of the
Weapons of Mass Destruction Commission. We were very active in
working with the Defense Science Board Task Force on
Globalization and Security. And we tried to write the findings of
those reports, to the best of our ability to ascertain them, into this
new bill.

We made a decision that if technology was readily available, sold
on a competitive basis on the world market and mass marketed,
that we would not try to control it; that we would in essence, build
a higher fence around a smaller number of items that were more
critical and more controllable.

Secondly, we strengthened the Defense Department and the na-
tional security agencies in the review process. We gave one agency
in the review process the ability to object and to move the decision
process one level higher—a strength of dissent that had never ex-
isted in the process before.

We gave the President a unilateral national security waiver, so
that if a technology is readily available, if it is sold on the world
market, if you can buy it in Radio Shack in Germany, and the
President concludes that, for national security reasons, that tech-
nology should be protected, we protect it.

We have a process that we believe is workable. It has checks and
balances. And we believe that it will dramatically improve both our
national security protections and our ability to compete on the
world market.

We also set up a process to encourage multilateral export con-
trols which ultimately holds the key to our security in the future,
in my opinion.

But I want to conclude by simply reading several statements
from people who appeared before our Committee and who have
made important statements on this issue. And let me start with
our dear friend Chris Cox, and I quote, “We ought not to have ex-
port controls to pretend to make ourselves safe as a country.”

The one thing we decided in our bill was that we were not going
to do any feel-good things. If they did not have a real impact; if
they could not contribute to American security, that we were not
going to play games with them.

John Hamre, the former Deputy Secretary of Defense, said, “T'oo
much of our export control resources are devoted to licensing rel-
atively benign transactions, diverting resources away from far more
important and dangerous transactions.” That is the focus of our
bill. If it is readily available, if we cannot control it, leave it alone.
If it is not readily available, if it can be controlled and if it is pow-
erful and potentially dangerous technology, build a wall around it
and impose stiff civil and monetary fines.
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Finally, Frank Carlucci, former secretary of defense, former na-
tional security adviser: “But we should only do that which has an
effect, not that which simply makes us feel good.”

And I believe, Mr. Chairman, that in this debate, our biggest
challenge is dealing with a world where high-technology items are
traded on a mass basis, where research is occurring throughout the
developed nations of the world; and we have to therefore focus on
what can be controlled.

And in doing so, I believe that we can strengthen national secu-
rity and we can promote the commercial interests of America, and
we can assure that when new technologies are developed in the fu-
ture, that they will be developed by Americans, that we will have
their use first and that we will have an opportunity to control that
technology and prevent would-be adversaries from using it.

[The prepared statement of Mr. Gramm follows:]

PREPARED STATEMENT OF THE HONORABLE PHIL GRAMM, A U.S. SENATOR FROM THE
STATE OF TEXAS

Chairman Hyde and Congressman Lantos, it is a great privilege for me to be here
today.

In considering export controls, America has tried to pursue two objectives simulta-
neously that, to some degree, are complimentary and, to some degree, are in conflict.
We want to dominate the world in terms of high-tech production and technology.
We want to be the world’s science leader. We want to develop the technologies that
will both carry the future of economic production and maintain our position as the
world’s greatest power.

To do those things, we want to produce and sell high-tech items in the world mar-
ket. On the other hand, as the world’s only super power, as a nation that depends
on high technology as an integral part of its national security, we want to protect
certain items and prevent would-be hostile nations from acquiring and potentially
using the technology against us.

The EAA is our effort to try to bring together those competing goals. We have
twice written a bill in the Senate Banking Committee, which has exclusive jurisdic-
tion in this area. It is basically the same bill, with some improvements made to this
year’s bill. In the last Congress, the committee reported the bill unanimously. In
this Congress, we reported the bill with 19 members in favor and one in opposition.

Our bill is a substantial improvement over current law. I believe it is superior
in every way. The place where its superiority is most evident is in the underlying
logic of the bill. We recognize that when technology is generally available, when you
can go into Radio Shack and buy it, when it is available from numerous competing
sources on the world market, that while we might wish that the technology was not
available, while we might wish that it could be kept out of some hands, the reality
is that it can’t be controlled.

We had a system that, while it was in full operation prior to expiring, approved
99.4 percent of the applications for export licenses that were received. I would sub-
mit that a process that approves 99.4 percent of applications is not a process that
is very selective about the applications being reviewed.

We listened to numerous people in commissions. We studied and had hearings on
the Cox Commission report. We heard from the people that were involved in the
weapons of mass destruction commission. We were very active in soliciting the views
of the Defense Science Board Task Force on Globalization and Security. And we
tried to incorporate the findings of those reports, to the best of our ability to ascer-
tain them, into this new bill.

We made a decision that if technology was readily available, sold on a competitive
basis on the world market and mass marketed, that we would not try to control it;
that we would, in essence, build a higher fence around a smaller number of items
that were more critical and more controllable.

Secondly, we strengthened the Defense Department and the national security
agencies in the license review process. We gave any agency in the review process
the ability to object and to move the decision process one level higher—a strength
of dissent that has never been codified before.

We gave the president a unilateral national security waiver, so that if a tech-
nology is readily available, if it is sold on the world market, if you can buy it in
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Radio Shack in Germany, and the president concludes, nonetheless, for national se-
curity reasons, that technology should be protected, we protect it.

We have a process that we believe is workable. It has checks and balances. And
we believe that it will dramatically improve both our national security protections
and our ability to compete on the world market.

We also set up a process to encourage multilateral export controls which ulti-
mately holds the key to our security in the future, in my opinion.

I want to conclude by simply reading several statements from people who ap-
peared before our committee and who have made important statements on this
issue. And let me start with our dear friend, Congressman Chris Cox, and I quote,
“We ought not to have export controls to pretend to make ourselves safe as a coun-
try.”

The one thing we decided in our bill was that we weren’t going to do any feel-
good things. If they didn’t have a real impact; if they could not contribute to Amer-
ican security, that we weren’t going to play games with them.

John Hamre, the former deputy secretary of defense, said, “Too much of our ex-
port control resources are devoted to licensing relatively benign transactions, divert-
ing resources away from far more important and dangerous transactions.” That is
the focus of our bill. If it’s readily available, if we can’t control it, leave it alone.
If it is not readily available, if it can be controlled and if it is powerful and poten-
tially dangerous technology, build a wall around it and impose stiff civil and mone-
tary fines.

Finally, Frank Carlucci, former secretary of defense, former national security ad-
viser: “But we should only do that which has an effect, not that which simply makes
us feel good.”

I believe, Mr. Chairman, that in this debate, our biggest challenge is dealing with
a world where high-technology items are traded on a mass basis, where research
is occurring throughout the developed nations of the world, and, therefore, we have
to focus on what can be controlled.

In doing so, I believe that we can strengthen national security and we can pro-
mote the commercial interest of America, and we can assure that when new tech-
nologies are developed in the future, that they will be developed by Americans, that
we will have their use first and that we will have an opportunity to control that
technology and prevent would-be adversaries from using it.”

Chairman HYDE. Thank you, Senator Gramm.
Senator Thompson?

STATEMENT OF THE HONORABLE FRED THOMPSON, A U.S.
SENATOR FROM THE STATE OF TENNESSEE

Mr. THOMPSON. Thank you very much, Mr. Chairman, Mr. Lan-
tos. I appreciate the opportunity to spend a few minutes with you
here today.

Mr. Chairman, I think both you and Senator Gramm have set
out the balance that we are striving for here, between taking into
consideration the fact that we are living in world of expanding
technology on the one hand, and that we are living in a world of
increasing dangers from that technology on the other hand.

We know from the Rumsfeld Commission, from the bi-annual
CIA reports, the Cox Committee’s work, that the countries to which
we intend to promote additional trade in these dual-use items are
consistently proliferating weapons of mass destruction. We saw the
story today with regard to Cuba. The Chinese misrepresent what
they are doing and not doing, but they are posing a threat. As we
consider missile defense and the threat posed to us from rogue na-
tions, and as we even consider the Iran and Libyan Sanctions Act,
we should ask ourselves whether or not it makes sense to impose
sanctions and erect missile defenses while at the same time selling
sensitive, enabling items to the countries that are supplying the
rogue nations, which is what is happening.
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I agree with Senator Gramm: We do not want to continue to try
to protect things that are not protectable; the world is changing. I
am not wed to the concept that MTOPS is the only metric, for ex-
ample, to try to regulate our supercomputers. But I am not of the
school that because we cannot regulate everything, that we cannot
control anything. I strongly disagree with that.

Mr. Chairman, my concern is this: we are getting ready to en-
gage in a pretty substantial deregulation of very sensitive items,
that will in turn be sold to countries who are proliferating around
the world. This will happen based upon anecdotal evidence and
people’s conclusions, but not without any additional research as to
what’s going to happen as a result of this. One of the recommenda-
tions of the Cox Committee was to conduct a comprehensive review
of the national security implications of exporting high-performance
computers to the PRC, for example. The Committee also directs the
intelligence community to conduct an annual comprehensive threat
assessment of the national security implications, et cetera, of our
exports. That is what I would like to see done despite all of the
business interests on behalf of this bill. Senator Warner, Senator
Helms, Senator Shelby, Senator Kyl, Senator McCain and myself,
we are in the distinct minority in the Senate, there is no question
about that. There is a great deal of commercial pressure on the
side of pushing the Export Administration Act on through. I regret
that the Administration in trying to organize itself, and, having
only a few people in some of these key departments, has taken the
position that they have. I wish they would take a little time to op-
erate under and study the current system before endorsing a brand
new system. But in the opinion, I think, of several of us, there has
not been an honest broker or an objective consideration of the im-
plications of what we are getting ready to do in passing this Export
Administration Act.

For example, we are engaging in the establishment of a brand
new category of exemption called mass marketing. In short, any-
thing that is delineated as mass marketed would be deregulated,
meaning you would not even have to have a license to export it.
In concept, I do not have any problem with that. The question is
how do you make that determination, and who makes it?

The fact of the matter is that the Commerce Department—in this
national security area of such sensitive technologies—is the depart-
ment with the whip hand with regard to this. Commerce is re-
quired to consult with other departments, but it is the Commerce
Department, essentially, making the mass marketing, foreign avail-
ability, and other decontrol decisions.

We talk a lot about our European friends and allies that if we
do not sell these items abroad, our friends will give it to them. I
was looking recently at a publication, the Daily Report for Execu-
tives, dated February 27th of this year, and it talks about the E.U.
filing a formal complaint with the U.S. over relaxation of controls
on computer exports. It says that the European Union has lodged
a formal protest with the United States over its decision announced
in January to relax control on exports of high-performance com-
puters to countries such as Russia and China, arguing that the
United States failed to properly notify the E.U. in advance as re-
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quired under the multilateral agreement known as the Wassenaar
Arrangement.

So while we are saying that our allies are selling if we do not,
we are actually decontrolling more rapidly than our allies in the
Wassenaar Arrangement are agreeing with, and then we are say-
ing, “Well, it is already out there, we might as well decontrol some
more or our allies will then do it.” I do not think that we have been
totally objective in our analysis of our relationship with our allies,
or fair to them in that respect.

If we do not make these items subject to license, we are going
to lose the ability to monitor them, that is, the ability to keep track
of what is going to various countries so that we can do a national
security and cumulative effects assessment.

What the pending bill would also do is repeal other legislation
that we have had on the books for a couple of years now. The 1998
National Defense Authorization required a national security assess-
ment. We had the GAO testify recently that that has never been
done, even while the previous Administration was raising MTOPS
control levels on supercomputers. We went from 2000 MTOPS to
about 80,000 MTOPS, the level at which you need a license, within
1 year with no national security risk assessment. So that is before
this bill as well. That was in the last Administration. And so now
we are just picking up where that left off.

The President does have some prerogatives in this bill. I think
some changes have been made that are improvements from the
original drafts that I have seen. But, for example, if the President
wants to intervene and set aside a decontrol determination made
for foreign availability reasons—even though the Commerce De-
partment has made that determination—the President has sub-
stantial hurdles to go through to make this happen.

First of all, none of these decisions—I think I am correct in say-
ing that none of them—can be delegated by the President. The
President himself must get involved, which, of course, creates a
dampening effect. But before the President can set aside a decision,
he must report to Congress, he must pursue negotiations with the
foreign entities, he must notify Congress about the negotiations, he
must review it every 6 months, he must notify Congress again, and
then if all of that fails and there is not a high probability that it
is going to work out, then the foreign availability determination of
the Commerce Department kicks back into effect and the item is
decontrolled. In other words, in 18 months, if there is no agreement
with a foreign entity, the item is decontrolled regardless of its im-
pact on national security or foreign policy. In short, the process is
heavily weighted, Mr. Chairman, in favor of the Commerce Depart-
ment over the discretion of the President of the United States.

I am not opposed to the reauthorization of this act, I think it
ought to be. I think that something of this importance deserves our
attention and it ought to be done. But in some areas, to have these
additional blanket determinations made by the Commerce Depart-
ment, with difficulty on behalf of the President; having a review
procedure that does not prevail on the defense side of things; ask-
ing departments to get their act together within 30 days and all
that; I think this is all problematic.
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There are clearly some things that we can do to make the system
work better, and I am all for that because that’s the real issue
here. I am second to no one, I do not think, in terms of my business
record, at least what I think in terms of good business; and I would
want to improve the process. But the fact of the matter is, there
is no crying need out there for the immediate reauthorization of
this bill under these circumstances, when everything that is going
on out in the world today which is so disturbing to us, and we are
saying we need a national missile defense system because of it.

The exports to controlled destinations constitute about 2 to 3 per-
cent of our exports. The China market for high-performance com-
puters is less than 5 percent of our sales abroad. Obviously, there
is a potential big market out there.

We do not want to unduly hamstring that market, but when we
have been told by the Cox Committee, for example, that the Peo-
ple’s Republic of China is diverting U.S.-built high-performance
computers for unlawful military applications and that high-per-
formance computer diversion for PRC military use is also facili-
tated by the steady relaxation of U.S. export controls on the sales
of high-performance computers, we need to be very sure that we
have the right referrees and that we make a determination up
front of what the significance of this decontrol in these major areas
is going to mean to our country.

Thank you very much.

Chairman HYDE. Thank you, Senator.

Representative Cox.

STATEMENT OF THE HONORABLE CHRISTOPHER COX, A REP-
RESENTATIVE IN CONGRESS FROM THE STATE OF CALI-
FORNIA

Mr. Cox. Thank you very much, Mr. Chairman. I thank the
Members of the Committee also for being here and, most impor-
tantly, for undertaking this topic.

With President Bush in Europe meeting with our NATO allies,
the European Union and the president of Russia, it is entirely fit-
ting that we are here to discuss the Export Administration Act. It
is a crucial element in what the President has described as our
new security framework.

We need, of course, a missile defense that will protect all 50
States, our allies, our friends and our forward deployed forces and
that is much of what the President is going to be talking about in
Europe. But just as importantly we also need to ensure that we are
doing everything that we can to prevent the proliferation of weap-
ons of mass destruction, including nuclear weapons, chemical
weapons, biological weapons, and the means to deliver them.

Tomorrow, the Policy Committee of which I serve as Chairman,
and of which, Mr. Chairman, you used to serve as Chairman, will
issue a policy statement on missile defense. Two years ago, an
overwhelming bipartisan majority of Congress formally declared in
legislation that it is the national policy of the United States to de-
ploy an effective national missile defense as soon as it is techno-
logically feasible.

This national policy is now enshrined in the “National Missile
Defense Act of 1999” and it is, of course, of enormous importance,
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but we all recognize that it cannot even when deployed be entirely
effective. It is only part of what we need to cope with the multiple
threats that America is facing and that our friends and our allies
face. That is why President Bush has called for a broad strategy
that goes well beyond missile defense and includes both non-pro-
liferation and counter-proliferation.

That is why I applaud you, Mr. Chairman and Mr. Lantos, for
taking on the challenge of strengthening a vital element of this
new strategic framework by working to reauthorize the Export Ad-
ministration Act.

Two years ago, the Select Committee on National Security that
I chaired recommended reauthorization of the Export Administra-
tion Act for a number of reasons, including specifically that its pen-
alties had lapsed. Reestablishing the higher penalties for violation
of the act that have been allowed to lapse since 1994 will be one
of the great accomplishments of this Committee and our entire
Congress.

I testified to this effect before Senator Gramm’s Committee on
Banking in 1999 and I am very pleased to say that the Senate leg-
islation fulfills the recommendation of the Select Committee on Na-
tional Security.

Just as important is recognizing the inadequacy of our current
essentially unilateral approach to export controls and some of what
Senators Thompson and Gramm have just said to you touches di-
rectly upon this. We are achieving the worst of all possible worlds
to the extent that we in the U.S. control our producers, our work-
ers, our sales to foreign markets and then permit ourselves to be
undercut by our friends and our allies or sometimes by others. We
are achieving nothing in the way of security if things are available
in foreign markets or if they are available in mass markets. At the
same time, we are penalizing ourselves commercially.

What we have to do, therefore, is not only focus on foreign avail-
ability and on the mass market availability of these products and
technologies which is of vital importance and a great step forward.
But we must also focus with much, much vigor and in much more
robust ways—heretofore the Executive Branch or the Legislative
Branch have had a multilateral approach—on a renewed multilat-
eral approach to export controls.

And this was the question that Representative Lantos brought
up in his opening statement and I would like to just take the bal-
ance of my remarks to address that.

The Select Committee that I chaired a few years ago expressly
recommended on this topic, we noted both the demise of CoCom
and the inadequacy of the Wassenaar Arrangement to purportedly
replace it. We recommended that the United States take the appro-
priate action not only of reestablishing a multilateral regime but of
also improving the sharing of information by nations that are
major exporters of technology. This is so that the United States can
track the movement of technology and enforce technology control
and the export requirements.

The Defense Appropriations Act of 2000 appropriated a million
dollars for a study. The study was to take a look at the adequacy
or inadequacy of our current arrangements, such as Wassenaar,
and “to convene senior level Executive Branch and congressional
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officials as well as outside experts to develop the framework for a
new effective CoCom-like agreement that would regulate certain
military use for goods and technologies on a multilateral basis.”

Mr. Berman, who is temporarily not with us in this hearing but
a distinguished Member of this Committee, and I were the Demo-
cratic and Republican co-chairs respectively of the House of Rep-
resentatives; Mike Enzi of Wyoming and Jeff Bingham of New
Mexico were respectively the Republican and Democratic co-chairs
of the United States Senate to this study group. Our report has
been completed after 6 months’ work and participation by Execu-
tive Branch officials, both the Clinton Administration and the in-
coming Bush Administration, as well as outside experts, precisely
as the law required. I commend it to your attention. I am sure that
the professional staff of this Committee has had the opportunity to
go through it.

Our report was unanimous. It was bipartisan and it reached a
number of important conclusions on the subject of the importance
of multilateral export controls that I hope will be reflected in the
Export Administration Act reauthorization that you are writing.

First, multilateral export controls are more important to the
United States now than they were even during the Cold War. Dur-
ing the Cold War, America had some unique technological advan-
tages vis-a-vis most of the rest of the world. That combined with
the relatively incipient nature at the time of global technology
trade, meant that even unilateral export controls were often suffi-
cient to prevent, for example, the Soviet Union from modernizing
th?ir weapons technology with the benefit of United States tech-
nology.

But, of course, until 1994, America had much more than simply
unilateral controls. Up until 1994, together with our friends and al-
lies, we participated in the Coordinating Committee on Multilateral
Export Controls, known by its abbreviation of CoCom.

CoCom provided a way to prevent damaging transfers of equip-
ment and technology to the Soviet Union, to the People’s Republic
of China, and other potential adversaries. CoCom worked well to
ensure that American troops would never be confronted on the bat-
tlefield by an enemy armed with American technology.

But today all that has changed. Since 1994, we have no longer
been participating in CoCom. CoCom is no more. No longer do we
or our allies agree not to undercut one another’s counter-prolifera-
tion policies. America’s technological leadership is also no longer
unchallenged. The U.S. is not the sole source or anything like it of
militarily useful technologies.

We cannot afford, therefore, to rely on unilateral export controls
alone. We must work with our friends and allies to prevent the pro-
liferation of dangerous technologies.

Building on the lessons from America’s experience in CoCom as
well as the Nuclear Suppliers Group, the Australia Group, the Mis-
sile Technology Controllers Regime and the Wassenaar Arrange-
ment, we laid out in this report that I described to you a realistic
process for reestablishing a new multilateral export control regime.
Only a much beefed up multilateral control arrangement will deny
dangerous technologies to rogue states and others who would
threaten international peace.
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The report notes that doing this will not be easy. It is going to
require, as never before, American leadership. But the task is of
such importance that we must begin today with whichever of our
friends and allies who will join us, this must be a coalition of the
willing, and thus we must set an example for others to follow.

I note that this topic is in fact covered in the Senate legislation
at some length in title V. I would urge this Committee to look care-
fully at title V and to ensure that in a very beefy way the rec-
ommendations of this unanimous and bipartisan study group on
multilateral export controls are explicitly stated.

For example, there is some language in title V, and I am not sure
that it means in any way to conflict with the recommendations of
the study group, but there is some language that suggests that the
norm for a new multilateral arrangement is that all supplier
groups must be members. Of course that is correct. In order for a
multilateral regime to work, all supply groups must be members.
But in order to begin, we have to begin somewhere and therefore
what the study group recommends is that we begin with our like
minded allies, whoever they may be, and lead by example.

There are two final areas where I urge the Committee to take
special care. The provisions of the Export Administration Act reau-
thorization dealing with post-shipment verification and end use
verification of high risk dual-use items are very important.

Post-shipment verification should be required as a condition of li-
cense for the export of militarily useful technologies, particularly
the most sensitive of these, to high-risk countries or to high-risk
destinations.

A country’s willingness to participate in such a regime signifies
that that country is a friend and an ally and not interested in di-
verting commercial technologies for illicit purposes.

At the same time, a country’s willingness to facilitate the diver-
sion of U.S. technologies to the development or manufacture of
weapons of mass destruction is the unmistakable earmark of a
country that should be subject to export controls. Unwillingness to
provide contractual assurances against military use is facial evi-
dence of non-commercial intent.

I admire and trust my neighbor to whom I sell my house, but he
and I or she and I have an escrow. That is good business and com-
mon sense. That same kind of common sense is required when it
comes to arms control.

Second and finally, the process for making determinations re-
garding the foreign availability and mass market status of a con-
trolled item is very important. In the Senate bill, for example, if
an item is to be decontrolled because of foreign availability, only
the President of the U.S. can set that aside. Over the more than
50 years of U.S. export controls, the President has never been
called upon to break an impasse over whether to grant an export
license. This kind of a apparent process therefore there is actually
completely illusory. What we must have are appropriate checks and
balances.

That is the entirety of my testimony. You have been most gra-
cious and I appreciate it.

[The prepared statement of Mr. Cox follows:]
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PREPARED STATEMENT OF THE HONORABLE CHRISTOPHER COX, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF CALIFORNIA

Thank you very much, Mr. Chairman.

I thank the members of the committee also for being here, and most importantly
for undertaking this topic.

With President Bush in Europe meeting with our NATO allies, the European
Union and the president of Russia, it is entirely fitting that we are here to discuss
the Export Administration Act. It is a crucial element in what the president has de-
scribed as our new security framework.

We need, of course, a missile defense that will protect all 50 states and our allies
and our friends, and our forward-deployed forces. And that’s much of what the
president is doing to be talking about in Europe. But just as importantly, we also
need to ensure that we’re doing everything we can to prevent the proliferation of
weapons of mass destruction, including nuclear weapons, chemical weapons, biologi-
cal weapons and the means to deliver them.

Tomorrow, the Policy Committee, of which I serve as chairman and which, Mr.
Chairman, you used to serve as chairman, will issue a policy statement on missile
defense. Two years ago, an overwhelming bipartisan majority of Congress formally
declared in legislation that it is the national policy of the United States to deploy
an effective national missile defense as soon as it is technologically feasible. This
national policy is now enshrined in the National Missile Defense Act of 1999.

And it’s, of course, of enormous importance that we all recognize that it cannot,
even when deployed, be entirely effective; it’s only part of what we need to cope with
the multiple threats that America is facing, and that our friends and our allies face.
That is why President Bush has called for a broad strategy that goes well beyond
missile defense, and includes both nonproliferation and counterproliferation.

That’s why I applaud you, Mr. Chairman, Mr. Lantos, for taking on the challenge
of strengthening a vital element of this new strategic framework by working to re-
authorize the Export Administration Act.

Two years ago, the Select Committee on National Security that I chaired rec-
ommended reauthorization of the Export Administration Act for a number of rea-
sons, including specifically that its penalties had lapsed. Reestablishing the higher
penalties for violation of the act that have been allowed to lapse since 1994 will be
one of the great accomplishments of this committee and our entire Congress fin-
ishing its work. I testified to this effect before Senator Gramm’s Banking Committee
in 1999, and I'm very pleased to say that the Senate legislation fulfills this rec-
ommendation of the select committee.

Just as important is recognizing the inadequacy of our current essentially unilat-
eral approach to export controls. Some of what Senators Thompson and Gramm
have just said to you touches directly upon this. We are achieving the worst of all
possible worlds to the extent that we in the United States control our producers,
our workers, our sales to foreign markets, and then permit ourselves to be undercut
by our friends and our allies or sometimes by others. We are achieving nothing in
the way of security if things are available in foreign markets or if they’re available
in mass markets. At the same time, we are penalizing ourselves commercially.

What we have to do, therefore, is not only focus on foreign availability and on the
mass market availability of these products and technologies, which is of vital impor-
tance, of course, and a great step forward, but also to focus with much, much vigor
in much more robust ways than heretofore the executive branch or the legislative
branch has been doing, on a multilateral approach—a renewed multilateral ap-
proach to export controls. And this was the question that Representative Lantos put
fin his opening statement, and I'd like to just take the balance of my remarks to ad-

ress it.

The select committee that I chaired a few years ago expressly recommended on
this topic. We noted both the demise of COCOM and the inadequacy of the
Wassenaar Arrangement to purportedly replace it. We recommended that the
United States take the appropriate action not only of reestablishing a multilateral
regime, but also of improving the sharing of information by nations that are major
exporters of technology so that the United States can track the movement of tech-
nology and enforce technology control and re-export requirements.

The Defense Appropriations Act of 2000 appropriated $1 million for a study. The
study was to take a look at the adequacy or inadequacy of our current arrange-
ments, such as Wassenaar, and, quote, “To convene senior-level executive branch
and congressional officials, as well as outside experts, to develop the framework for
a new effective COCOM-like agreement that would regulate certain militarily useful
goods and technologies on a multilateral basis.”



15

Mr. Berman, who is temporarily not with us in this hearing, but a distinguished
member of this committee, and I were the Democratic and Republican co-chairs, re-
spectively, in the House of Representatives; Mike Inslee of Wyoming and Jeff Binga-
man of New Mexico were respectively the Republican and Democrat co-chairs of the
United States Senate of this study group. Our report has been completed after six
months work and participation by executive branch officials, both the Clinton ad-
ministration and the incoming Bush administration, as well as outside experts, pre-
cisely as the law required. I commend it to your attention. I am sure that the profes-
sional staff of this committee has had the opportunity to go through it.

Our report was unanimous, it was bipartisan and it reached to a number of im-
portant conclusions on the subject of the importance of multilateral export controls
that I hope will be reflected in the Export Administration Act reauthorization that
you are writing.

First, multilateral export controls are more important to the United States now
than they were even during the Cold War. During the Cold War, America had some
unique technological advantages, vis-a-vis most of the rest of the world. That, com-
bined with the relatively incipient nature at the time of global technology trade,
meant that even unilateral export controls were often sufficient to prevent, for ex-
ample, the Soviet Union from modernizing their weapons technology with the ben-
efit of United States technology. But, of course, until 1994, America had much more
than simply unilateral controls. Up until 1994, together with our friends and allies,
we participated in the Coordinating Committee on Multilateral Export Controls,
known by its abbreviation of COCOM. COCOM provided a way to prevent damaging
transfers of equipment and technology to the Soviet Union, to the People’s Republic
of China and other potential adversaries. COCOM worked well to ensure that Amer-
ican troops would never be confronted on the battlefield by an enemy armed with
American technology.

But today all that has changed. Since 1994 we have no longer been participating
in COCOM. COCOM is no more. No longer do we or our allies agree not to undercut
one another’s counter-proliferation policies. America’s technological leadership is
also no longer unchallenged. The U.S. is not the soul source of, or anything like it,
militarily useful technologies, and we can’t afford, therefore, to rely on unilateral
export controls alone. We must work with our friends and allies to prevent the pro-
liferation of dangerous technologies.

Building on the lesson of America’s experience in COCOM, as well as the nuclear
suppliers group, the Australia group, the missile technology control regime and the
Wassenaar Arrangement, we’ve laid out in this report that I described to you a real-
istic process for reestablishing a new multilateral export control regime. Only a
much beefed-up multilateral control arrangement will deny dangerous technologies
to rogue states and others who would threaten international peace.

The reports notes that doing this will not be easy. It’s going to require, as never
before, American leadership. But the task is of such importance that we must begin
today with whichever of our friends and allies will join us. This must be a coalition
of the willing, and thus we must set an example for others to follow.

I note that this topic is, in fact, covered in the Senate legislation at some length
in Title V. I would urge this committee to look carefully at Title V and to ensure
that in a very beefy way the recommendations of this unanimous and bipartisan
study group on multilateral export controls are explicitly stated.

For example, there is some language in Title V—and I’'m not sure it means in any
way to conflict with the recommendations of the study group, but there is some lan-
guage that suggests that the norm for a new multilateral arrangement is that all
supplier groups must be members. Of course, that is correct. In order for a multilat-
eral regime to work, all supplier groups must be members. But in order to begin,
you've got to begin somewhere. And therefore, what the study group recommends
is thlat we begin with our like-minded allies, whoever they may be, and lead by ex-
ample.

There are two final areas where I urge the committee to take special care. The
provisions of the Export Administration Act reauthorization dealing with post-ship-
ment verification and end-use verification of high-risk, dual-use items are very im-
portant. Post-shipment verifications should be required as a condition of a license
for the export of militarily useful technologies, particularly the most sensitive of
these, to high-risk countries or to high-risk destinations.

A country’s willingness to participate in such a regime signifies that that country
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trols. Unwillingness to provide contractual assurances against military use is facial
evidence of noncommercial intent.

I admire and trust my neighbor to whom I sell my house, but he and I or she
and I have an escrow. That is good business and common sense. That same kind
of common sense is required when it comes to arms control.

Second and finally, the process for making determinations regarding the foreign
availability and mass market status of a controlled item is very important. In the
Senate bill, for example, if an item is to be decontrolled because of foreign avail-
ability, only the president of the United States can set that aside. Over the more
than 50 years of U.S. export controls, the president has never been called upon to
break an impasse over whether to grant an export license. This kind of apparent
process, therefore, is actually completely illusory. What we must have are appro-
priate checks and balances.

Chairman HYDE. Thank you very much, Mr. Cox.

Normally, with congressional witnesses, we spare them the or-
deal of asking them questions and I know the Senators have to
leave imminently, but Mr. Lantos has one question he wants to ask
somebody, so Mr. Lantos?

Mr. THOMPSON. Perhaps you are sparing yourself the ordeal.

Mr. LANTOS. Thank you very much, Mr. Chairman. I shall try to
wrap several question into one question because I do have some se-
rious concerns.

Let me first commend all three of our distinguished witnesses for
exceptionally thoughtful and impressive testimony.

My first question really goes to Senator Thompson, if I may.

You made the observation, Senator Thompson, that you and the
named colleagues are in the distinct minority in the Senate. Let me
remind you, and you need no reminder, that not too many years
ago there were only two Senators, Senators Gruening and Morse,
who voted against the Gulf of Tonkin Resolution and 98 others
went the other way, so I would not be discouraged by the fact that
aﬁ of the moment you do not have 51 votes, perhaps you can get
them.

You wrote a letter along with Senators Warner, Helms, Shelby
and Kyl in early March telling the drafters of S. 1712 that you had
18 reservations about that piece of legislation. Later on, you sent
a second letter saying that four of those have now been resolved.

As of today, with the new version, have all 18 of your reserva-
tions been resolved?

Mr. THOMPSON. No, Mr. Lantos. I do not have an up-to-date
number and some of them might fall in the partial category.

We have had a lot of good discussion back and forth among the
Senators, among the staff, some with the White House. They have
talked in terms of an Executive order of some kind, perhaps, that
might help, although I am not sure what should be in an Executive
order and not in the legislation itself. But there are still some
things, clearly, that when this bill is considered, we will attempt
to improve it; not to make it worse, but to make it better. For ex-
ample, they appear to have changed the definition of foreign avail-
ability, I think, to make it easier to categorize something as foreign
availability. We will have to fix that.

And the President, incidentally, can only intervene if there is a
threat to national security. In other cases, he can only intervene
to override the mass marketing determination if there is a serious
threat to national security. We need a little more discussion as to
why the difference between these standards.



17

I think that the number of days that agencies have to consider
licensing, and whether or not a majority vote in order to resolve a
dispute in the interagency review is wise, are other things that
need to be looked at. It has been that way, I agree, in times past,
but circumstances have changed.

The changes that are of most importance to this nation are the
proliferation of weapons of mass destruction and ballistic missiles,
and the wrong things getting in the wrong hands. It seems to me
that an overriding factor in looking to move beyond the status quo
now. We made the adjustment from CoCom to Wassenaar because
we did not have the Soviet Union threat any more, but we have
not made the adjustment from Wassenaar to the current situation,
which consists of new threats from new sources based on sensitive
dual-use technologies. So I would prefer that the defense side of
things have more of a say in the entire export control process.

And, finally, I think that what is needed here more than any-
thing else is a blue ribbon commission along the lines of the Rums-
feld Commission. I see no harm in taking one more year, with the
new Administration getting its people in place, with this issue
being highlighted the way it has been now because of all the work
that has gone on, and to have a blue ribbon commission that—
Rumsfeld, as I recall, was established under congressional direction
by the intelligence community in consultation with the Hill.

I think it is a very good way to go. People whose names were not
on the average person’s lips, but who were highly respected, from
all political persuasions, and not oriented too much toward busi-
ness, as many of these groups are, quite frankly, and not oriented
either against those who just do not want to do any business with
the Chinese. I do not fall into that last category by the way. But
an objective national security consideration that the law really has
required, and has been ignored in the past.

For example, there was a pro-business study made by a group
that was widely reported out at Stanford University. But when the
GAO took a look at it, they tore it all apart. These things are dis-
puted as to what is controllable and what is not; there are factual
determinations that politicians should not be the sole judges of. So
I think that an objective consideration of this process for a year
would be the best avenue of all.

Mr. GRaMMm. Mr. Chairman, we have a vote that just started in
t}ﬁe Senate. At some point, I would like to respond to a couple of
things.

Tom, if you have a question for me, if you could ask it, I will an-
swer it and respond to this and then we can go vote.

Mr. LANTOS. Why don’t you come back on this because I do have
one more question.

Mr. GrRaMM. Well, first of all, under the current system, it takes
a majority vote to bump the process up. We changed that system,
so one representative can say no and force it up to the next level
to be reviewed. That is strengthening the process, not weakening
it.

Secondly, Rumsfeld has endorsed this bill. In fact, the conclusion
of the Rumsfeld Commission, if you had to reduce it down to one
sentence, was build a higher wall around a smaller number of
things. That is exactly what their conclusion was.
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So I am not against blue ribbon panels. I am not in the blue rib-
bon panel naming business. I am in the lawmaking business. This
bill has expired. It needs to be strengthened, it needs to be reau-
thorized. I would be very supportive of having a blue ribbon com-
mission, but we have no effective penalties, we have no effective
process in place. I think we have put together a very strong proc-
ess. I think it is a dramatic improvement over the current law. I
think it is well thought out, we spent 2 years doing it.

I believe we got 90 or 95 votes in the Senate. I have spent hours
with Fred. Fred Thompson and I are good friends, I hope some day
we are making movies together instead of doing this, but the bot-
tom line is we do not agree.

Mr. LaNTOS. What role would you plan to play?

Mr. GrRaAMM. Well, there was one that was going to be a movie
about Texas Rangers that I thought I might get a part in. Texas
Rangers had invaded Mexico and attacked the Mexican army and
the governor was notified and he had snuff he was chewing—and
I cannot say what he said, but in saying it he spit snuff out and
that was going to be my line, but they canceled it on a budget
basis, so I might be famous like Fred.

Mr. LANTOS. Let me reclaim my time

Mr. THOMPSON. I think that would be a good part for you. I
agree.

Mr. LanTOS. I would like any or all of you to answer this. The
Cox Commission report expressed some very severe doubts about
the feasibility of post-shipment verification. I share those reserva-
tions. Having spent some of my life in totalitarian societies, I have
difficulty seeing how a product once it arrives in a dictatorial and
totalitarian regime how post-shipment verification can be very ef-
fective.

I really would like you to respond to this issue because I think
it is an important issue. I think we act in an honest and straight-
forward fashion and when we say post-shipment verification, we
have something very concrete in mind while the Chinese com-
munists have something very different in mind.

A second issue I would like all three of you if possible to address,
I find the notion that the Commerce Department, the purpose of
which is to encourage exports, is the control agency dealing with
national security and foreign policy concerns very close to being an
oxymoron and I would like to have the rationale as to why the
Commerce Department which is a trade promotion arm of the U.S.
fi}overnment would be designated as the national security watch-

og.

Mr. GRAMM. Well, let me, if I can, just go first and then I am
going dart out to vote and then let Fred, I know he will want to.

We thought post-shipment verification was important. We wrote
a very strong provision in the bill on it. We provided additional
funding for it and we gave greatly enhanced strength to the Presi-
dent and to the secretary to take action against countries that do
not participate in it.

We believe it is important to attempt to see that what people say
they are doing they actually do, especially in cases where we are
dealing with countries that have a checkered record. So we thought
it was important.
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Mr. LANTOS. But Chris Cox says in his report that it has been
ineffective. Why would it now be effective?

Mr. GRamM. Well, we want to try to make it effective by focusing
it on countries where there is a real potential problem, by pro-
viding more resources to commit to it, by stiffening penalties for
violators, and by giving the President and the secretary the ability
to deny the export license if countries do not agree.

The fact that we are considering it shows that we have a deep
concern, so we thought it was worth trying to make it work.

In terms of the Commerce Department, the system has always
embodied the Commerce Department as being the host agency. In
trying to reauthorize the bill, we thought the quickest way to guar-
antee that we would fail for 6 years in a row was to start trying
to turn the whole process on its head, so what we tried to do was
to strengthen the Defense Department by giving their one member
the ability to force the process to be kicked up to the next level and
then ultimately if necessary all the way to the President. So it has
]};ilsltorically been done that way. We believe we improved it in our

ill.

Mr. THOMPSON. Mr. Lantos, I would say that first of all proce-
dure on paper is one thing and it being carried out is something
else. There never has been in any of the interagency review proc-
esses up until now a matter that has ever been taken to the Presi-
dent. It never gets that far. They have lots of these things to deal
with, there is institutional pressure, I think, against it. But for
whatever reason, the question many times is what gets to the
President’s attention. And, again, for some reason, we are not al-
lowing him to delegate any of this authority.

I think that the act in 1979, the world was different, I think
there was greater agreement on the threats and risks; commerce
was a second priority. Phil and I had a little friendly back and
forth going as to the Banking Committee has jurisdiction of this
matter in the United States Senate. The world has changed and we
all have relevant considerations.

As far as post-shipment verification is concerned, studies have
been done showing that there have been very few even attempted,
let alone carried out. Resources, I think, are part of the reason, but
I would finally point out that in these new exemption categories,
such as mass marketing or foreign availability, for that matter, or
incorporated parts, which is an old, bad idea that is being carried
forward into this bill, if those determinations are made, there is no
licensing requirement, so therefore there is no post-shipment
verification at all for those categories.

Thank you very much. With your permission, I will go vote.

Chairman HYDE. Thank you, Senator.

Chris, I do not know, should we keep you and you answer some
questions?

Mr. Cox. I do not think so. No, I would actually be happy to

Chairman HYDE. Mr. Gilman has been left out and he has a
question or two, if you do not mind.

Mr. Cox. In fact, if I might be permitted, I would like to just add
a small amount on the questions that Mr. Lantos put. I think they
are excellent questions and I think the answers that you got were
excellent as well.
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Obviously, the Select Committee on National Security that I
chaired dealt only with the People’s Republic of China and you are
dealing with the planet. Nonetheless, I can answer within that
smaller universe the question about why post-shipment verification
has been ineffective.

Three reasons. First, in the PRC context, there was a require-
ment of advance notice. That vitiates it entirely by itself. Secondly,
the post-shipment verification was in each case in the discretion of
the host country. That, too, was vitiating. And, third, even if the
requirements had been meaningful, which they were not, violation
of those requirements carried no consequence. So if you were going
to have any kind of meaningful post-shipment verification, you
have to surmount those difficulties.

With respect the Commerce Department being the appropriate
agency, this is not a Republican or a Democratic issue, this is an
intra-Administration fight that, as you all know as Members of this
Committee, has been going on forever through Republican and
Democratic administrations. And all that you can do in crafting
ideal legislation is make sure there are checks and balances.

Honestly, if you put the Defense Department in charge instead
of the Commerce Department, I think you will have a different set
of problems, and we ought not suffer those either. But what we
should have is some balance and that is what you have to be seek-
ing in this legislation.

Chairman HYDE. Mr. Gilman?

Mr. GiLMAN. Thank you, Mr. Chairman.

Mr. Chairman, I want to commend you for giving this very seri-
ous attention, taking it into the jurisdiction of the Full Committee.
I just regret that more one of our Members are not here. This is
a matter on which we have expended a lot of energy in the past
and we hope we can continue to focus even more attention on it
and I thank Mr. Cox for his efforts on the study the commission
has done on this issue.

Although we must do a better job of promoting our exports and
permitting appropriate exports, we need certainly to keep a strong
eye on national security and to keep that uppermost in our consid-
eration as we review all of these aspects.

And, Mr. Cox, let me just address a couple of quick questions to
you. If the Senate were to fail in passing this 141 on a timely basis
before the expiration date, should we extend current stop gap au-
thorization and, if so, how long would you extend it?

Mr. Cox. Well, of course you must extend stop-gap authorization.
The President would use his emergency powers to do so if Congress
did not, but it must be extended. We cannot have a complete lapse
and we have not ever suffered such a lapse since the expiration of
the act 7 years ago.

At a minimum, what Congress ought to do is bump up the pen-
alties from those that obtain under IEPA and the President’s emer-
gency authority to what was in the law originally. At a minimum,
we must do that.

Mr. GILMAN. There has been a lot of criticism in the past about
the licensing authority under all of this and how long it takes to
get appropriate licensing. Do the reauthorization proposals take
care of that problem?
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Mr. Cox. They should. Without question, some of the timeframes
are unrealistic. Six months to approve a computer export, for exam-
ple, simply does not work in today’s world. It cannot possibly make
sense to us to think that 6 months is the appropriate period of time
and so the Senate legislation properly tackles those time periods.
Whether or not they are exactly where you want them is something
else, but I, by the way, endorse Senator Gramm’s approach which
I take it has been endorsed in those very words by Secretary Rums-
feld as well, of building higher walls around fewer things. But be
careful that that is what you are actually doing rather than just
rearranging the furniture.

Mr. GILMAN. Senator Thompson questioned what is the urgency
about reauthorizing this in a hurried manner with new administra-
tion before they truly have an opportunity to examine all of this.
Do you agree that there is some merit about delaying it and allow-
ing a further study by the Administration?

Mr. Cox. Well, as always, when you hear from two distinguished
leaders from the other body such as Senator Gramm and Senator
Thompson, you will find a great deal of wisdom and truth. And
Senator Gramm was right to say that we have an expired law and
it is our job to reauthorize it; Senator Thompson was right to say
in rejoinder that it is better to have no law at all than a bad one.
And so they are both right to the extent that it is within our power
to do our job in a timely fashion this year, this session. Also to
make sure that all the concerns that Senator Thompson has and
the minority of Senators that he described are addressed.

Chairman HYDE. Mr. Gilman, I am going to ask your permission
to let Mr. Cox go. We have another panel, a substantial panel.

Mr. GILMAN. One last question, Mr. Chairman. I certainly want
to abide by your request.

Senator Thompson indicated there was a minority of Senator
Warner, Helms, Kyl, Senator Thompson, a minority in the Senate
favoring strict review. How do you feel about the need for strict re-
view and the concern about not decontrolling too much at one time?

Mr. Cox. Well, a minority that includes such people as Senator
John Warner, Senator John Kyl and so on is a pretty distinguished
minority. Second, there are Members of the Congress and Members
of the Senate who are relatively more or less experts on these
issues and so that minority status is belied to a certain extent
when you take a look at the universe of people who actually know
what they are talking about, whose expertise this is. That does not
mean you have to agree with them, but I would want to make sure
that this Committee in doing its job by looking very carefully at the
concerns that they have expressed and satisfy yourselves that you
have dealt with them.

Mr. GILMAN. Thank you.

Thank you, Mr. Chairman.

Chairman HYDE. Thank you, Mr. Gilman.

Thank you, Mr. Cox.

Mr. CoXx. Thank you, Mr. Chairman.

Chairman HYDE. We are ready to hear from our second panel of
distinguished witnesses, starting with Dr. Richard Cupitt, who is
the Associate Director and Washington Liaison for the Center for
International Trade and Security. He also serves as a Visiting
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Scholar at the Center for Strategic and International Studies. Over
the years, Dr. Cupitt has conducted field work on export controls
in more than a dozen countries, and has served a consultant to
Lawrence Livermore and Argonne National Laboratories.

Dr. Cupitt is the author or co-editor of numerous books and arti-
cles on export controls. He received his Ph.D. from the University
of Georgia, and has taught at Emory University and the University
of North Texas.

Next we have Dr. Paul Freedenberg, who currently is the Gov-
ernment Relations Director for AMT, the Association for Manufac-
turing Technology. Many of you may remember his tenure as the
first Under Secretary for Export Administration at the Commerce
Department during the Reagan Administration. Before that, he
served as Assistant Secretary of Commerce for Trade Administra-
tion.

Prior to his Commerce Department service, Dr. Freedenberg
worked for many years as a staff member on Capitol Hill, including
7 years as Staff Director of the Senate Banking Committee’s Sub-
committee on International Finance.

Dr. Freedenberg received his Ph.D. at the University of Chicago,
and was an Assistant Professor of Political Science at Tulane. He
is the author and co-author of several articles on export policy.

Rounding our second panel is Mr. Dan Hoydysh, who is the Di-
rector of Trade Policy and Government Affairs for UNISYS Cor-
poration. He also serves as Co-Chair of the Computer Coalition for
Responsible Exports.

Before UNISYS, Mr. Hoydysh worked at the Bureau of Export
Administration at the Commerce Department. He received a Mas-
ter’s degree of science in atmospheric physics from New York Uni-
versity and a J.D. degree from the Columbus School of Law at
Catholic University.

We look forward to hearing from our distinguished panel.

Dr. Cupitt, we will start with you first. If you could hold your
statement down to about 5 minutes or so, we will not be too strict,
but your full statement will be made a part of the record.

Dr. Cupitt.

STATEMENT OF RICHARD T. CUPITT, ASSOCIATE DIRECTOR,
CENTER FOR INTERNATIONAL TRADE AND SECURITY, UNI-
VERSITY OF GEORGIA

Mr. CupiTT. Thank you, Mr. Chairman. I would like to also ex-
press my thanks to the Members of the Committee for the oppor-
tunity to speak with you this afternoon.

Several of the recent reports that have been referred to by the
first panel, Senator Thompson, Senator Gramm and Representative
Cox, on at least one issue all of those agree and that is the United
States needs a new Export Administration Act. I think a sense of
urgency accompanies the recommendations in each of these reports,
not because of some artificial or arbitrary August deadline related
to the expiration of the act, but because of two other factors.

First, it is my experience in judging export control systems
around the world that if it is not improving, if a nation’s export
control system is not altering to meet new conditions, it is getting
worse. The ill intentioned outside the United States literally have
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programs designed to find new ways to exploit and expose weak-
nesses in existing systems. So I think that is one reason for a sense
of urgency.

Secondly, I think without a clear mandate from Congress in the
shape of Export Administration Act the United States has begun
to cede leadership on the issue to the European Union.

Now, fortunately many member countries of the union share our
values and concerns about proliferation, but on several issues they
take a different direction and on several very important issues we
indeed have serious disagreements with them. So I think there is
some sense of urgency, but it is not the deadline related to the S.
149, it is pressure of these sort of more substantive concerns.

From suggestions of the staff, I was asked to sort of lay out some
big picture challenges. I would like to mention at least three.

The first, I think one thing we should consider is how to improve
a data-poor policy environment for export controls. Significant gaps
exist between the data that is available and the data that is needed
to make astute export control policies.

I can give you several examples. One, very little information on
or analysis of foreign export control systems exists. I think this
makes 1t very difficult to assess important policy issues such as
how harmonized the international system is. And this difficulty,
this lack of knowledge, has seen some expression in the course of
the bilateral negotiations with Australia and Great Britain on
monition controls. I think in many cases we have been surprised
by what we have found compared to what we expected to see when
those negotiations started.

I think there is very little concrete information on compliance ac-
tivities by U.S. industry. We did a study last year and that was the
first time a comprehensive survey of industry compliance activities
had been done in almost 15 years.

So there are several additional kinds of information that I think
would really enhance the policy environment and I think that
might be something worth considering.

Secondly, and something I think you have heard plenty on al-
ready, when we renew the EAA we need to think about how to aug-
ment international cooperation. The four multilateral arrange-
ments are, quite frankly, very primitive, rudimentary types of mul-
tilateral international organizations. I have provided some tabular
data on how you might think about things in terms of structures,
but these types of structures offer very limited benefit beyond vir-
tually no policy coordination at all.

The weak mechanisms for coordinating export controls multilat-
erally would pose a minor problem if the countries involved had
pretty well harmonized national systems. Unfortunately, the lim-
ited evidence that exists suggests that harmonization is an excep-
tion rather than a rule even among the core supplier states.

Finally, one of the keys to all this debate is if Congress can lay
down a general principle regarding transfers of information tech-
nology to the People’s Republic of China. The most common inter-
agency licensing dispute usually involves such exports, if you
broadly define information technology.

The fact that the United States coordinates control over the vast
majority of information technology items through the Wassenaar
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Arrangement, which has no real undercut policy, virtually guaran-
tees that exports of such items to China will generate controversy.
And for the Committee’s information, I have provided a table that
iillentiﬁes information technology, and which arrangements control
that.

Indeed, you could even narrow the problem to exports to end
users in China with connections to military or weapons of mass de-
struction projects that are also involved in civilian projects—those
are quite, quite numerous. While these cases will always require
judgment on the part of licensing officials, Congress, I think, can
establish a clearer principle for the Administration upon which to
base these decisions.

In conclusion, while this is not an exhaustive list of concerns, I
think addressing these three issues would go a long way to resolv-
ing much of the problems that we face. All of the recent studies
make recommendations on these three issues that the Committee
might wish to consider. I certainly think that if you can resolve
these, the Congress can send a message to industry, to U.S. allies
and to current or potential adversaries about its commitment to
non-proliferation and to legitimate commerce. Based on that com-
mitment, I think the United States can reestablish its leadership
on export controls.

Thank you for your time.

[The prepared statement of Mr. Cupitt follows:]

PREPARED STATEMENT OF RICHARD T. CUPITT, ASSOCIATE DIRECTOR, CENTER FOR
INTERNATIONAL TRADE AND SECURITY, UNIVERSITY OF GEORGIA

INTRODUCTION

At least as early as the classical era of ancient Rome, governments have grappled
with the issue of export controls. Intersecting the various military, economic, and
diplomatic interests of a nation, export controls reflect how a government balances
these objectives. Ideally, export controls will complement these interests as part of
an overarching grand strategy. More often, export controls express the compromises
required to conduct foreign policy in light of competing objectives.

For nearly fifty years, the United States has set the world standard for security
export controls, both for military and dual-use (i.e., goods, technologies and services
with commercial and military applications) items. Several recent reports, including
that of the Study Group on Enhancing Multilateral Export Controls for US National
Security and two by the Center for Strategic and International Studies, however,
argue that the current US and multilateral exports have begun to break in the face
of new challenges, from new proliferation threats to economic globalization.! While
debate continues as to how to fix the US and multilateral system, every serious
study agrees on at least one measure: the United States must craft a new Export
Administration Act (EAA) soon.

Although the United States has a world class export control system, the lack of
a Congressional legislative mandate has undermined US leadership on the issue.
Beyond the hypocritical aspect of US policy this engenders (where US officials tell
other countries about the need for a clear legislative framework), this deficiency
helped cede practical leadership on export controls to the European Union (EU). As
important, if national or multilateral export controls do not constantly adapt to new
conditions, they do not merely stagnate but get worse. While friends and allies in
industry and government wait on the United States to act, US adversaries spend
that time finding new ways to exploit weaknesses in the current regime.2 Con-

1Study Group on Enhancing Multilateral Export Controls for US National Security, Final Re-
port, Washington, DC: Henry L. Stimson Center, Arpil 2001; Center for Strategic and Inter-
national Studies, Technology and Security in the 21st Century: U.S. Military Export Control Re-
form, Washington, DC: CSIS, May 2001; and Center for Strategic and International Studies, Na-
tional Security and Information Technology, Washington, DC: CSIS, June 2001.

2See, for example, the discussion of the Iraqi program on deceptive acquisition practices in
David Albright, “A Commentary on the Future of Nuclear Export Controls,” pp. 95-100 in in
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sequently, although the August 2001 deadline may seem artificial to some, the sense
of urgency reflects an increasingly uncomfortable reality.

While the EAA requires urgent reform, unfortunately the Congress faces at least
three major “big picture” challenges in the reauthorization process:

¢ Improving a data-poor policy environment;
¢ Augmenting international policy coordination beyond its primitive state; and

* Resolving divergent policy objectives regarding exports of information tech-
nology to China.

Although many other important issues exist regarding the EAA, how Congress re-
solves these three challenges will define the parameters for many other policy con-
cerns. If left unsettled, the United States will flounder along with an increasingly
ineffective and inefficient system, ever more an isolated eccentric than a source of
global leadership.

IMPROVING A DATA-POOR ENVIRONMENT

Significant gaps exist between the data available and the data needed to make
astute and timely policy choices, both in the United States and abroad. In some in-
stances, such as evaluating the bona fides of a recent graduate of a foreign technical
university for issuing a deemed export license, pertinent data may prove impossible
to collect. In other cases, however, officials could obtain relevant data with an ap-
propriate investment of resources and the proper analytic tools.

Despite nearly fifty years of cooperation, for example, very little systematic evi-
dence about national export control systems exists. Despite notable exceptions, such
as the Worldwide Guide to Export Controls by Vastera Limited and the export con-
trol projects at the Stockholm International Peace Research Institute (SIPRI) and
the Center for In